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ETATE CF MOMNTANA
DEPARTMENT OF LABOR AND INDUSTRY
LEGAL SERVICES DIVISIOR
HEARINGS ONIT

IN -TEE MATTER OF [MNFAIR LABROR PRACTICE CHARGE 15-931,

SLENDIVE EDUCATION ASSOCIATION,
MER/NER,

Claimang,
wER
COMCLUSIONS OF LAW

FL I
RECCMMENTED. OROESR

SLENDIVE ELEMENTAREY ECHSOL
DISTRICT WO: 1) TRUSTEES -AND

)
!
)
!
)
)
! CINDINGS OF FACT
|
SUPERINTENDENT, DAN MARTIN; !
!
!

Defendant.
B o o ke g ok R B e

a iy THTROOOCTION

The Complainr filed an Unfair Labor Practice Charge on
September 28, 1998, alleging the Defendant had wvioclated
Hockion 38-31-305(1) MCA;, inm cthat. they had not ‘dealt with cha
exciugive representativa for colleckive bargaining purposes in
compliance -with the Complalintfa magber agreement, AL pro-hearing
Ehe Parties agresd to submiesicn of this matter based upen briefo.
Final brief wap received February 24, 1953,
IT: FIKDINGS OF FHCT

1. The Defendant had employed Debbie Olacn-Saevier during the
school year 1991-92 to provide adaptive physical educaticn gervices
to pertain of the defendant school districkt'mp gtudents. Faor the
1992-93 gehool year Me, Olson-Sevier performed the sams service
but, according to the Defendant as an independent contractor., She
had bean a member of che bargaining unic. The Defendant refused to

recogirize her as a membery of the unic as reguested.
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=, The Defandank hegotiated a contract individually wich Ms,
Olson-Sevier. Under that contrack according to the Defendant, she
ig an independent contractor-and they have no duty Lo bargain with
the Complaint regarding the terms . or conditicns of that employmens
agsooiation, The Cosplaint 18 recognized ag the exclusive
represegtative far gallestive bargaining purpesos for all employess
i ehe Glepndive Educabion Aggociatior.

i The Complaint moved for judigment baszed on the position
chat no macterial issue of fact exieced and the charges capable of
determination bascd upon bricels.

d. Mee, Clmon-Ssavier wam as emploves nrior bo hgginniug
service with che Defendant under  contract identified by the
bPefendant as creating an independent contractor raelaticnahlp: Tha
Defendant supervigsed and controlled Ms. Qlson-Sevier duties, ESha
hag naob and dosag oot have an indepesdently establighed adapkive
phveical education businses,

111, ISEUE

Did the Dofendant +wviclate 8Saction 3%-51-305(11  MCA, by
individoally bargaining with Me . Olgan-Sevier regarding her
employment contrack.

IV, CORCLUSIDRS OF LiAd

4 5 Thi Board of Personnel Appeals hags jJurisdiction over this
maEEer.

228 Mz2. 0lson-Sevier was not an independent contractor.,

1, T'm be conmpidersd an ifndependent conkractor, as pointed

aut in Complalint's brief, an asszoclate must be free from control
amd directicon and the worker independently established in a

business with work duries similar o thet performed for the




[ ]

(K]

e =]

s

1d

11

14
14
15
il
17

14

24
21

22

ludEp&ndEnt contractor Emplﬁyer. M. Dlgon-Saviar was subjoct To
control and direction by the Defendant and was not lndependently
established in business.

L The Defendant does not deny Ehe Cooplaint is the
exclusive bargaining repregentative for certain school employees,
as defined in the collective bargaining agreement. Mg, Oluon-
gevier is inclufed in thoso persons described a8 in the unit
goverss by the pollecbive bargaining agreement. Under the expresa
berms af bBhe collectiva bargaining agresment and Montana Iabor-law
the Dafandant must pot ladividually bargain with ssplovess.. The
Defendant*s action was an unfair labor practice. The Delandant
must deal with the Complaint as provided under current labor law
ang contracth Eerms rﬁgﬂrding the appocistion of Ms; Dlson=Seviar.
IV. HRECOMMEWDED QORDER

The mocion for summary Jjudgment wupon the pleading: Lg
Appropriate. Tho [wiendant 15 found to hmave wviclated
Cmrckion 39-31-I05 (3 ) MMOA. The Ofefendank must bargain as rcﬁuirgﬂ
in the collective agreemsant and applicable Montana labor law with

the complaint rogardang the associatlion of Ms, Olsoh-Sevier.

SFECIARL HOTE:
In accordance with Board Buls ARM 24 .35.1071(2) Ehe abows
RECOMMENDED ORCOER 8hall becomes the FIKAL ORDER of thie Board unlesa

written excaptions are filed within twenty {20) daye after service
of Sheso FPINOINGS {OF FACT, CONCLUSIONS: OF LAW, AND BECOMMENDED

QHDOER upon the Parties.
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Dated thia e day of MAY, 15893,

LECEAL SERVICES DIVISICH
HEARENGES. THIT

By:  Zhoephl has s cacid
JHEep V: Harcnick
Hearing Examlner

- - - - - " - - - -

CERTIFICATE OF MAILING

The uhnders] goed hereby cerbifiag Ehal Erue and correck copies
of the forsgoing documents were, thile day served upon the following
parties or such parties’ attcrneys of raecord by dsgoaliing the same
in the 0.5, Mail, postagse prepaid, and addressed as follows:

UDonna Davis

MATOVICH, ADDY & HKELLER
2418 Pires Avenus Morkh
245 Petroleum Buildaing
Billings, M1 53101

Riehard N, Simooncon

SIMINTON, HOWE & SCHNEIDER, P.LC.
1024 West Eell

2.0, Box 1250

Glendive, MT 53330

DA TED Lhiﬂéﬂiﬁiﬁ day of May, 1893,
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pwW321 .10




